




























































































IN THE HIGH COURT OF JUSTICE NO 146 OF 2002

CHANCERY DIVISION

COMPANIES COURT

20 May 2008

Mr Registrar Simmonds

IN THE MATTER OF EDI REALISATION LIMITED (IN ADMINISTRATION)

AND IN THE MATTER OF THE INSOLVENCY ACT 1986

BETWEEN:

(1) MICHAEL VINCENT McLOUGHLIN

(2) ALLAN WATSON GRAHAM

(in their capacity as joint administrators of the above named company)

Applicants

-AND-

(1) HM REVENUE & CUSTOMS

(2) NEWSCREEN MEDIA GROUP PLC (in liquidation)

(3) THINK ENTERTAINMENT PLC

(4) CHRISTOPHER JONES

Respondents

SKELETON ARGUMENT ON BEHALF OF THE APPLICANTS

Pre-reading (t/e 30 mins)

1. If time permits, the Court is invited to read:
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a. this skeleton argument; 

b. the application of the Third Respondent (“Think”) and the witness statement of

Mr Hardy;

c. the second witness statement of Mark Wood; and

d. the order 17 July 2007.

Introduction

2. This skeleton argument is filed on behalf of Allan Graham and Michael McLouglin (“the

Joint  Administrators”),  the  joint  administrators  of  EDI  Realisation  Limited  (“the

Company”) in opposition to the application of Think dated 27 February 2008 which

seeks an order that all prior orders of the Court in this matter be set aside and that the

matter be referred to a Costs Judge.  In summary, there is no substance to any of the

allegations made by the Third Respondent and the application should be dismissed. 

Background

3. On 9 January 2002, administration orders were made in relation to the Company and 15

related companies (together “the Group”) by Mr Justice Lawrence Collins.    The Joint

Administrators were also appointed as the administrators of the other companies in the

Group.   The  companies  placed  into  administration  included  the  Company’s  parent

company, Newscreen Media Group plc (formerly Just Group plc) (“Newscreen”). 

4. On  17  June  2002,  company  voluntary  arrangements  were  proposed  by  the  Joint

Administrators in their  capacity as joint  administrators of Newscreen and two of the

other companies within the Group (“the CVAs”).  

5. On 2 August 2002, the creditors of each of Newscreen, Licensing and Entertainment

approved the CVA proposals, appointing David Hudson and Jamie Taylor of Begbies

Traynor as Supervisors of the CVAs.  
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6. Following the approval of its CVA, Newscreen made two payments to the Company in

the sums of £356,000 and £168,000.  The proceeds of these payments are held in account

numbers 12656453 and 12656461 at National Westminster Bank plc, 1 Granby Street,

Leicester (“the Funds”).

7. On 21 May 2004, Newscreen entered into members’ voluntary liquidation.  The Joint

Liquidators were authorised to enter into a reconstruction agreement pursuant to section

110 of the Insolvency Act 1986 (“the Act”).  On 21 June 2004, pursuant to the agreement

under section 110 of the Act, the entirety of Newscreen’s assets were transferred to the

Third  Respondent  (“Think”)  in  consideration  of  the  issue  of  shares  in  Think  to  the

shareholders of Newscreen.  

8. On 8 May 2005, Newscreen entered into creditors’ voluntary liquidation.

9. The Joint Administrators were advised that the Funds represented trust monies which did

not  form  part  of  the  general  assets  of  the  Company.   Accordingly,  the  Joint

Administrators applied to  the  Court  for  directions  as to the party or  parties  who are

entitled to the Funds and as to the respective share to which each such party is entitled.

Each of the Respondents asserted an entitlement to the Funds.  

Previous hearings of the application

20 March 2006

10. On 20 March 2006, Chief Registrar Baister determined the parties who should be joined

as Respondents to the application. 

11. Chief Registrar Baister also ordered that the Joint Administrators’ remuneration, costs

and expenses of and incidental to their investigation of the ownership of the Funds, to

include the costs of and incidental to this application, be paid out of the Funds1.  

1 Chief Registrar Baister relied on the decision of the Court in Re Berkeley Applegate (Investment

Consultants) Ltd (No.2) (1988) 4 BCC 279 as establishing that there was jurisdiction to make such an order.
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15 May 2006

12. The matter came before Mr Registrar Simmonds on 15 May 2006.  The hearing was

attended  by  Counsel  for  the  Joint  Administrators,  Counsel  for  the  liquidator  of

Newscreen, Mr Hardy on behalf of Think, and Mr Jones in person.

13. Counsel  for  Newscreen  stated  that  the  liquidator  was  without  funding  and  applied

without  notice  for  an  order  that  the  costs  and  expenses  of  and  incidental  to  his

involvement  in  the  application  be  paid  out  of  the  Funds.   Mr  Registrar  Simmonds

doubted that he had jurisdiction to make such an order.  The learned Registrar invited

Newscreen to make an application to the Judge forthwith in the event that it wished to

pursue an application for such relief.  No such application was made by Newscreen.  

14. Mr Hardy and Mr Jones sought to raise various matters extraneous to the application at

the  hearing.   This  included  bald  allegations  of  misconduct  against  the  Joint

Administrators.  The learned Registrar indicated that the Court was only concerned with

matters relevant to the entitlement to the Funds and that any such issues did not arise for

consideration on the application and that separate applications should be issued by Think

and Mr Jones if they wanted to pursue such allegations 

15. Mr Registrar Simmonds gave directions for the filing and service of evidence by the

Respondents by 4:30pm on 16 July 2006.   The Respondents failed to serve  and file

evidence as ordered.  None of the Respondents applied for an extension to the timetable.

On 14 December 2006, Newscreen filed and served the witness statement of Mr Twizell.

18 December 2006

16. The application then came before Registrar Derrett on 18 December 2006.  The hearing

was  attended  by  Counsel  for  the  Joint  Administrators,  Mr  Krelling  of  HMRC,  the

solicitor for the liquidator of Newscreen, Mr Hardy on behalf of Think, and Mr Jones in

person.
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17. The  learned  Registrar  gave  directions  for  the  filing  of  evidence  and  consequential

directions to take the matter through to a final hearing.

18. Once again, Mr Hardy and Mr Jones sought to raise various matters extraneous to the

application at  the hearing,  including bald allegations of misconduct  against  the Joint

Administrators.  The learned Registrar indicated that the Court was only concerned with

matters relevant to the entitlement to the Funds and that any such issues did not arise for

consideration on the application and that separate applications should be issued by Think

and Mr Jones if they wanted to pursue such allegations.  Indeed, the learned Registrar

advised Mr Jones and Mr Hardy that their approach to the litigation as characterised by

the  wide  ranging  allegations  made  in  hundreds  of  pages  of  correspondence  was

unfortunate and that “obviously you should confine yourself in respect of this application

to the matters which are relevant to this application because ultimately it will simply be

dissipating funds”.

17 July 2007

19. The effective hearing of the application took place before Mr Registrar Nicholls on 17

July  2007.   Immediately  prior  to  the  hearing,  HMRC  and  Newscreen  reached  an

agreement pursuant to which, following the deduction of the remuneration,  costs and

expenses of the Joint Administrators, the remainder of the Funds are to be paid 60% to

HMRC and 40% to Newscreen.  In turn, Think and Newscreen reached an agreement in

relation to the subdivision of the 40% which Newscreen is  to receive.  The Court is

invited to read the minute of order at pp1-5 of MJW3.

20. Mr  Registrar  Nicholls  ordered  that  the  remuneration,  costs  and  expenses  of  the

investigation  into  the  ownership  of  the  Funds  should  be  the  subject  of  a  detailed

assessment  by  an  assessor  if  not  agreed.   Furthermore,  the  learned  Registrar

recommended that  Mr Horrocks be  appointed  as  the  assessor  for  the  purpose  of the

assessment exercise and, at paragraph 4 of the order, made provision for the appointment

of an assessor and the preparation of his report in the event that the parties could not

reach an agreement on the level of the remuneration, costs and expenses.  
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21. As detailed at paragraph 4 of the second witness statement of Mark Wood, the parties

extended the timetable in the order whilst seeking to reach agreement on the level of

remuneration, costs and expenses of the Joint Administrators.  Unfortunately, it has not

proved possible to reach agreement.  Accordingly, the matter now needs to be placed

before an assessor.

22. By letter dated 15 May 2008. Mr Horrocks indicated that he would be prepared to be

appointed as the assessor.  The Court is  therefore invited to appoint Mr Horrocks to

conduct the assessment which is required to be performed by an assessor under the terms

of order of Mr Registrar Nicholls.

The application of Think

23. The application of Think has no merit as:

a. the  question  of  entitlement  to  the  Funds  has  been  the  subject  of  detailed

consideration by the Court in these proceedings, culminating in the order of Mr

Registrar Nicholls on 17 May 2007;  

b. pursuant to the terms of the order of Mr Registrar Nicholls, the remuneration,

costs and expenses of the Joint Administrators are to go before an assessor and

not a Costs Judge; and

c. this  relief  is  entirely  appropriate  as  a  Costs  Judge  does  not  have  the  same

experience in  the  assessment  of  the  remuneration of  insolvency practitioners,

whereas Mr Horrocks is experienced in the assessment of such remuneration. 

24. Mr Hardy of Think has sent a large volume of correspondence to the solicitors to the

Joint  Administrators over the course of this application (it  runs to many hundreds of

pages).  This correspondence has included serious allegations of misconduct which have

been made without the provision of any or any sufficient particulars.  
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25. The conduct of the Mr Hardy has placed a huge costs burden on the Joint Administrators.

While bald assertions of misconduct and fraud are inexpensive to make, it is very time

consuming and expensive to respond to such allegations.  The need to respond to these

allegations has significantly reduced the level of the Funds.  

26. It should be noted, as set out above, that on the previous hearings of the application, the

Registrar  has  expressly  disapproved  of  the  litigation  tactics  adopted  by  Mr  Hardy.

Ultimately, these matters will need to be considered in the context of any assessment of

the costs of and incidental to the application.  However, it is important that the Court

appreciates the huge burden which has been placed on the Joint  Administrators as a

result of the conduct of Mr Hardy.

Conclusion

27. The Court is requested to:

a. dismiss the application of Think; and

b. order the appointment of Mr Horrock as an assessor pursuant to paragraph 4 of

the order of Mr Registrar Nicholls. 

19 May 2008

David Allison

3/4 South Square

Gray’s Inn

NO 146 OF 2002

IN THE HIGH COURT OF JUSTICE
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